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REPLY BuileF¥ FOR PLTITICNER 


in reply to respondents brief, the 
following is suggested by the attorney 
for the petitioner. 


1. To the point that there is no 
showing in the record that it contains 
all the evidence considered by the court 
below, we desire simply to suggest, that 
in the verified amendment to the petition 
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it is stated that, "the said district 
court of the U. S. District of Kontana, 
heard said bankrupts petition O6r re- 
view, upon the testimony returned 

the referee and upon the briefs of 
counsel for the respective parties"(Tr, 
p. 38). 


A motion to dismiss the petition, 
under the new equity rules, is equiva- 
lent to a demurrer under the old prace- 
tice, therefore everything properly al- 
leged in the petition, is deemed to he 
true, upon the argument of the motion. 


None of the enses cited by respond- 
ent on his first point, (Brief pes.2,3&4) 
are parallel with or applicable to the 
case at bar. In each case the record 
contained no findings of the court be- 
low or of the referee, and no testimony 
which was considered by the referee and 
by the court, at the hearing of the var- 
ious petitions. Therefore we submit 
there is nothing in respondents first 
point of their brief. 


We have found great difficulty in 
preparing the record on this petition. 
The Bankruptcy Act makes no provision 
for the procedure, and amny of the dif- 
ferent Courts of Appeal of the United 
States have enacted rules providing wnat 
the record should contain, and the pro- 
cedure whereby the record is completed. 
We find no such rules in this circuit. 


; It is said by the Appellate Court 
in heyer Drug Company vs. Poptin Drug 
Company 136 Fed. 9326; 
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"the trustee of the bankrupt's 
estate moves to dismiss this peti- 
tion to revise, because it was not 
allowed by any judge of this lower 
Court; no bond has been given; the 
transcript of the record filed is 
not certified by the clerk of the 
lower Court; the transcript does not 
contain the pleadings in which the 
issues were tried, nor show who are 
the proper purties to this proceed- 
ing the transcript doesnot @gontain 
the evidence upen which the finde 
ings of the referee were based; the 
petition to revise was filed more 
than tnree months after the entry of 
the judgment below, and lastly no 
supersedias has been granted. 

In our opinion none of these 
grounis are well taken. The Statute 
allows the petition to revise to be 
filed on due notice, but provides no 
rules as to any of the requisites or 
formalities referred to in the motion 
to dismiss." 


As stated in the argument, if the 
court is of the opinion that anything 
further is necessary to coimplete the re- 
cord, we asx that we may be allowed to 
make it complete before the case is de- 
cided by the court. 


2 As to the estoppel. 


(a) Counsel only quote from one 
paragraph of the original petition filed, 
wherein is alleged a charge of fraud up- 
on the part of the bankrupt in conceal- 
ing property. Paragraph 8 of said peti- 
tion (Tr. p. 5) should also be considered. 
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in this paragraph there is alleged the 
omission of the growing crop from the sche- 
Gules, by the bankrupt, with no allega- 
tion of fraud. Paragraph 10 of said pe- 
tition (Tr. p. 5) alleges that the bank- 
rupt never turned over the growing crop 
to the trustee in bankruptcy, witnout any 
allegation of fraud. 


So that we have in the petition, not 
enly the allegation of fraudulent conceal- 
ment of property, but allegations that 
the bankrupt faiiel and omitted to place 
the growing crop in the schedule of assets and 
that he never turned it over to the trustee 
in bankruptcy. 


Vounsel says that fraud is a ground 
of opposition to the disenarge of the 
bankrupt, and not having been presented 
against the granting of the discharge,it 
is waived. He evidently over looked the 
proposition that what-ever may be urged 
against a discharge, may be equally urged 
in a proceeding to set aside a discharge, 
especially when the facts upon which the 
application is based are discovered after 
the bankrupt has been discharged, as was 
alleged in the original petition herein. 
(Tr.p.6}. Counsel has evidently over 
looked the fact that the puryose of the 
original petition was to revoke the dis- 
charge, open the case, and have the banke- 
rupt directed to amend his scheduie.(Tr. 
p-.647). 


(ob) Counsel says that we did not 
raise the question in court below, that 
the bankrupt had not properly pleaded and 
proven the estoppel claiméd by him and 
therefore the same can not be urged at 
thes hearing. It is difficult ot con- 


ceive how counsel can conclude that this 
point was not urged at the court below. 
The record does not disclose what points 
were urged. But we submit, that, even 
though it was not presented to the court 
below, this court has full authority ot 
determine whether the respondent oroper- 
ly pleaded the estoppel claimed or intro- 
duced any evidence in suyport thereof. 
As stated in the argument, we have been 
unable to find any proper allegation or 
any evidence sufficient to sustain the 
estoppel claimed. Counsel for respond- 
ent has not seen fit to direct the atten- 
tion of the court to any such allegation or 
evidence. ‘this being the condition, the 
court must conclude that the esteppel 
does not exist. with reference to this 
matter we desire toagain ecall the atten- 
tion of the court to the propositions 
announced in our opening brief, that the 
respondent never claimed that he expend- 
ed any money or labor uvon the growing 
erop, in reliance upon the inaction of 
the owner of the growing crop, and wever 
claimed that suecli ownershio arose from 
an estoppel against petitioner. ‘The 
court's attention is also again directed 
to the fact, that respondent kept and 
accurate and itemized eccount of all la- 
ber and money spent upon 3814 crop, in 
maturing, thrashing, end marketing the 
same--even so closely as to include the 
npmber of pounds of oats the horses ate 
while taking care of the crop. 


Under all the circumstances we sub- 
mit that respondent is not entitled to 
rely upon the estoppel claim. 
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(3) Jounsel have appareitiy miscon- 
ceived our position upon the main \wention 
involved. Ce have not dntiated that, Bee 
Gause one might mortgage proparty, 2° wee 
net exempt. Such position would heve been 
puerile. Ye conteai that growing crops 
are not caampt under the uiatutes wind deci 
gions of Kontenn. 


o@@. 6 of the 2ankeupt acl, provates 
that banxtuapis are aliews! ach eiempt- 
fone as are pyresaribed by the stute Lawe 
in forces at the time of the filing of tha peo 
tition, 


The YGourt of ‘pyeni (6th Uireult; in 
the ch@e tLevle we. Duel (1O04fed. ude}, 
after gucting the provialoos of seetian 6 
of exemption im the most abvelute apd une 
qualiZiet terms, ami thet ruis ju tne 
Stnte lew". The Supreme Court of Liu. is 
the cnze of Gmalley ve. Lengenour (196 Ub. 
$3) hee veld; “The righta of x bansrupt to 
property «se *kempt, mre these ,iven nde 
by the ulate statutes.* 


Gounsel Anve not disputed thie pre 
poeition. sedither has fe etserted thn 
waier the atatuten of Montana, growing 
Grops are exempt. 


uur contention throaghoul this tate 
ter han Seen, that growing sroyn are no® 
exept under the inwa of Mentana, and 
therefore, the benkruyt, Having & right 
to well tne emne, they prea to the trus- 
Ree in benkruygtey, 39 an ageaet for tie 
benefit of aredators. 


Counsel's entire argument on the 
question herein involved, seans to only 
to be effort on his part, to convincee the 
court that the growing crop was exempt to 
the bankrupt and therefore didi not pass to 
the trustee. He dues not dispute the pro- 
position that court of banxruytey, in de~- 
termining what is exempt to the bankrupt, 
Only recognize the stetiutes of the atate 
in which the ban«ruptey proeeedings are ine 
stituted and earried on, 


Neither dven counsel gontest the pro-=- 
position that growing srops sre not inelue 
ded in the exemption Statute of honteana,. 


This being true, this court has not 
power to hold such crop exempt, and the 
question involved must be determined by 
the applicstion of the provisions of Sec. 
70 ef the Bankrupt Act. 


there can be no doubt that the vank~ 
rupt might have sold or trensferrel] this 
“rowing crop, at any tame rnfter the same 
wae planted, ani that by such sale, and 
in orier to mace same effective, tne pur- 
enaser would nave lind the right ot enter 
upon the land .o esre for, Nearvest, and ree 
faove the cro, without Weing s tresynsser, 
This brings the entire matter clenrly with- 
in the first clsuse of uubd. «a ‘ee.70 of 
the Bankrupt Aet. 


by Ldilaimg nis voluntary petition in 
bankruptcy, the bewkrupt placed himself 
in the same legnl right results. ‘he 
trustee would have the right to enter up- 
en the innd, erare for, harvest, vnd remove 
the crop just the same ©8 would s purchas- 
er. 
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By filing his voluntary oetitdon in 
bmnaructey it wee hiu duty in ecunsiderne 
tion of reudiving the ben sit of ihe Bante 
Pupt Act, which wan thereds eoughe, to 
turn ever to Che trustee, eli his proper- 
@y not gaxempt. The titie te suvsh proper- 
ty peaxuel oy operntlon of Law, and with 
thin tithe there was given peraiseion to 
eter upon the lant, ence for, herveat, 
wd remove ine cro,. 


In illustration and supourbh of than 
position we desire to efll the court ate 
tention to in x4 Coffman 03 Jed. 422. Tn 
that onse ia certndn cotton crop wae prowl ng 
upon « homn@utesil at the tame of filing ae 
yYoluntery, petition of bansruptey. The 
bankrust A-vPYented the screp, snd the 
truntee sowiit to weapass Nit tu tran the 
game over for am veneTit of eredbtors. 
Bansfrept cinlwmeti baat tae growing 8p we 
erzamot, wood india tet that 12 soukd nat 
pass vo ‘ne trustee beqouuse he would be 
comptliet to commit a tre@sprew is going 
upon the iqmi to guther the crop. The 
court, liow8var, savyaj--"but in geae of 
Woluntary seakruyptey, when ths ans cupt 
eomed forvasd aid tenders sli his propere 
ty, mot subjeet to execution, te be trys 
plied ratasdiy apon his devta din order that 
he may reap the ty 8 Of the bankeupt 
Aet, the queutioa miy well be nexed, does 
Re not by mia aetion navens wn invitation 
ani give watrent ta the Sfusteq to wume 
upon the homestewd und gather wheal ba 
hemgs to nis erelitern.” 


The court ordered “he Danatupt to dee 
liver the product of the erop to the trustee. 


@ submit we xm Bee nO ekeape Tor 
the banarupt in this eave snd therefore, 
confidentiy submit the mmtter to the court 
Yor iccision. 


Jng. he. Ulayberg 
A&teraexs Tor Jeti 
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